— 


AN 


— 


EX POSITION 


oF THE 


HAIR POWDER ACT, 
SETTING FORTH ITS 


© LEGAL OPERATION; 


—— 


WITH A FULL ABSTRACT OF THE ACT: 


* , 2 
— De e AS... 
_ BY A BARRISTER. | 
LONDON: 


* PRINTED FOR G. d. AND J. ROBINSON, PATERNOSTER-ROW | 


. 
[Price One Shilling and Sixpence.] * 


— 2 


\ 
i 


AN 


EXPOSITION 


OF THE 


HAIR POWDER ACT. 


N the preſent unexampled demand for ſup- 
plies, no one can be ſurpriſed, that the Mi- 
niſter of Finance ſhould find the raifing of them 
difficult in itſelf, and ungracious to many. The 
23 ſyſtem of all governments throughout 
urope has ſo extended public expenditures 
of every denomination, as to bave rendered 
taxation a ſcience and one of the moſt deſirable 
attainments of the accompliſhed ſtateſman. In 
our Conſtitution the Houſe of Commons“ is 
ſo jealous of the prerogative or right of raiſing 
the neceſſary levies, that they claim the excluſive 


* 


* « Tt is the ancient indiſputable privilege and right of 
the Houſe of Commons, that all grants of ſublidies or par- 
« liamentary aids do begin in their houſe, and are firſt be- 
« ſtowed by them: although their grants are not effectual to 
& all intents and purpoſes, untill they have the aſſent of the 
* other two branches of the legiſlature.” Blackſt. Com, 
lib, i. cap. 2, p. 169. 4to edition. 

. "1-63 power 


E 
power of impoſing the burthen upon the people, 


as well as that of regulating the manner and 
framing the bills, by which the collection of the 
taxes and their application are aſcertained. The 
Commons cannot prevent the Houſe of Lords 
from rejecting a money bill, although they will 
not permit them to make the leaſt alteration or 
amendment in it. The uſage of Parliament is, 
that if the Lords ſend back a money-bill with 
the ſlighteſt alteration or amendment, it is lit- 
terally kicked out by the Commons. If the Com- 
mons approve of the alterations or amendments 
made by the Lords, they bring in a new bill 
with ſuch alterations or amendments. By theſe 
means the Commons aſſert their excluſive claim 
of taxing the people, and the Lords keep up 
their pretenſions to an equal right with the 
Commons to impoſe taxes upon the nation. It 
appears evident by the words of the ſtatute De 


tallagio non concedendo, that the Legiſlature of that 


day neither gave nor intended to give any ex- 
cluſive right of impoſing taxes to the Commons 
in preference to the Lords. That ſtatute “ ap- 
plies equally and indiſcriminately to both. * No 
ce tallage nor aid ſhall be taken or levied by Us 
© or our Heirs in our realm without the good- 
ce will and aſſent of Archbiſhops Biſhops Earls 
Barons Knights Burgeſſes and other Free- 
© men of the land.“ Now whatever may be 
the right of either Houſe. of Parliament, with 
immediate reference to their parliamentary duty 
and privilege, it little concerns the public at 
large, Each Houſe is the judge and arbiter of 


* 34 Edw. I, 
its 


1623 
iis on rights and privileges; and Parliament 
has its own peculiar law, called Lex et conſuetudo 
Parliamenti, The law and uſage of Parliament. 
When in the 31 Hen. VI. (A. D. 1452) the 
judges were conſulted upon a queſtion of this 
ſort, the lord chief juſtice Sir John Forteſcue 
declared in the name of his brethren, that they 
ought not to make anſwer to that queſtion : for 
that it had been uſed aforetime, that the judges 
ſhould not in any wiſe determine the privileges of 
the High Court of Parliament : and Lord Coke 
ſays, * The High Court of Parliament ſtands 
upon its own laws and cuſtoms,” Suis propriis 


legibus & conſuetudinibus ſubſiſtit. 


As an Act of the Britiſh Parliament is the 
higheſt act of human authority, to which every 
Britiſh ſubject owes ſubmiſſion and obedience, 
the firſt thing to aſcertain his practical duty is 
to conſider, whether the Act be complete in its 


„ x o td ol ann 


it eſſential component parts, that is, whether it 
c- have received the threefold aſſent; for “ there 
18 *« is no Act of Parliament, ſays Lord Coke, but 
J- * muſt have the conſent of the Lords, the Com- 
4 „ mons, and the royal aſſent of the King.“ 

8 
4— To ſome perſons it may appear unreaſonable, 
ls that they ſhould become bounden by an Act of 
e- Parliament from a particular day, when they 
de have received no formal notice of its having 
th paſſed into a law, or been ſupplied with a copy 
ty of the act, from which they may be appriſed of 
at 


its contents, and conſequently learn the extent 


* 4th Inſt, 15. + 4th Inſt, p. 25. 
2 A3 of 


MW 
of their obligation and duty. We find from the 
form of an ancient writ to the ſheriff in the roth 
year of King Ed. III. (A. D. 1336), that it was 
a part of his office to proclaim Acts of Parliament 
(he did at his county court, where he kept the 
tranſcripts or copies) throughout his bailiwick, 
and to ſee to the obſervance of them “. Now al- 
though this uſage then generally prevailed, we 
learn from a very ſolemn deciſion only twenty- 
nine years after this time, viz. in the 39th of 
Ed. III. that this promulgation of the ſtatutes 
(reaſonable and proper as it appears) was not 
neceſſarily required by the common law. The 
reaſons, which were then delivered by the Court 
againſt the neceſſity of ſuch promulgation, are 
at preſent much ſtronger by the general diffuſion 
of learning and facility of circulating the written 
law in print +, than they were when few could 
read, and but one ſingle copy of each act was to 
be had in each bailiwick : for evidently there 
is proportionably leſs reaſon for promulgating 
a written law at preſent, than there then was, 
by how much more eafily and quickly the know- 
ledge of the law may be now communicated to 
thoſe, who are to obſerve it. f In a caſe of 
Premanire upon the ſtatute of proviſions, 27. 
Ed. HI. againſt the biſhop of Chicheſter, his 


counſel objected againſt the ſtatute, as never 


* Edwirdus Dei Gratis &c. Et ideo tibi precipimus, 


quod ſtatuta illa & omnes articulos in eiſdem eontentos in ſin- 
gulis locis in baliv4 tua tam infra libertates, quam extra, ubi 


expedire videris publice proclamari & firmiter. teneri & ob- 
ſervari facias. Teſte &e. Vid. Sir E. Coke's 4th Inſt, 26, 
1 The art of Printing was invented in 1441. 


I Year Booke, 39 Ed. III. Term, Paſch. 
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having been publiſhed or proclaimed in the 
county. To which objection, Sir Robert Thorpe 
chief juſtice anſwered: *f Although proclamation 
* be not made in the county, every one is 
« bounden to take notice of that, which is done 
cc jn Parliament; for as ſoon as the Parliament 
te hath concluded any thing, the law intendeth 
te that every perſon hath notice thereof, for the 
Parliament repreſenteth the body of the whole 
realm; and therefore it is not requiſite, that 
«© any proclamation be made, ſeeing the ſtatute 
c took effect before.“ In the caſe of the Hair 
Powder Act the goth day of April laſt, which 
was the day, on which it received the royal aſſent 

ve commencement to its operation as a law 
at Kirkwall in the Orkneys, at Truro in Corn- 
wall, and at Weſtminſter in the county of Mid- 
dleſex. 


The law then having paſſed, and requiring no 
other promulgation, than what it has already re- 
ceived to give it full force and efficacy upon 
every Britiſh ſubject, the ſubject of my enquiry 
will be to aſcertain the duties and obligations, 
which it impoſes. What then is the legal opera- 
tion of this ſtatute ? It either does or may affect 
upwards of twelve millions of perſons. It be- 
comes therefore highly important to individuals 
to know the poſitive injunctions of the law, that 
they may comply with them, as well as the 
faults neglects or offences againſt the law, to 
which penalties are — that they may 
avoid them. Lord Coke, than whom no man 
better underſtood the ſpirit of the law of Eng- 

A4 land, 


A WE 
land, ſays“, „All laws, eſpecially penal, ought 
eto be ſo plainly and perſpicuouſly penned, as 
© every member of both Houſes may under- 
te ſtand the ſame, and according to his know- 
ce ledge and conſcience give his voice.” What 
this great lawyer ſo truly ſaid concerning the 
legiſlators, who frame the law, is equally forci- 
ble and applicable to all the obſervers of it 
when once enacted. To enforce his own obſer- 
vation he quotes a very appoſite deſcription or 
enumeration of. the proper qualities of all ſuch 
laws . But let the law be honourable juſt 
& practicable according to the nature and cuſ- 
© tom of the county; adapted to the times, 
tc neceſſary and uſeful. Let it alſo be clear, 
e leſt through its obſcurity the unguarded be 
taken in by the captious ; calculated for no 
& private advantage, but for the common intereſt 
ce of all the citizens: therefore in framing them, 
« theſe things are to be obſerved, becauſe, 
e when the laws are once enacted, we are not 
te at liberty to judge about them, but we muſt 
* then judge according to them.” In confor- 
mity with theſe rules and directions of Lord 
Coke, I ſhall ſay nothing of the views motives 


* jth Inft. 42. | | 
+ Ifidor. 2 Etymol. * Erit autem lex honeſta juſta poſſi- 
ce bilis ſecundum naturam & ſecundum conſuetudinem patriæ, 
te temporique conveniens neceſſaria & utilis, manifeſta quo- 
& que, ne aliquid per obſcuritatem incautum captione con- 
& trudat, nullo privato commodo, ſed pro communi civium 
de utilitate conſcripta: ideo in ipſà conſtitutione illa confi. 
« deranda ſunt, quia cum leges inſtitutæ fuerint, non erit 
liberum arbitrium de ipfis judicare, ſed oportebit judicare 
„ ſecundum ipſas.“ + 234 | 
| - prudence 
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prudence policy or ſafety of paſſing the law; 
but fince it is enacted, ſhall according to my 
ſlender ability endeavour to point out to my 
countrymen, how they are to {quare their acti- 
ons according to It. 


Sir Matthew Hale one of the moſt conſtitu- 
tional lawyers this country ever boaſted of, has 
ſaid*, „that the common law and the judges 
* of the courts of common law have the ex 
« ſition of ſtatutes or acts of parliament z” and 
he has in the ſame paragraph added within an 
aparentheſis theſe emphatic words next under 
the Ring aid his Parliament. This he ſeems to 
have done to rectify or obviate an error or ano- 
ther reſpectable writer upon the expoſition of 
ſtatutes, who ſeemed to ſet up a judicial in- 
ter pretation of a ſtatute above, or even to the 
excluſion of a parliamentary explanation. 
«« Seeing the Lower Houſe are by election, and 
then by the law civil, the aſſembly of parli- 
© ament being ended, functi ſunt officio {their 
duty is ended) and their authority is returned 
*« to the electors ſo clearly, that if they were al- 
e together aſſembled again for interpretation by 
a voluntary meeting eorum non eſſet interpre- 
© 7ari (it would not be their buſineſs to inter- 
« pret). Far the ſages of the law, whoſe wits 
* are exerciſed in ſuch matters, have the inter- 
pretation in their hands, and their authority 
* no man taketh to control: wherefore their 
<« power is very great and high and we ſeek 


* Hilt. of the Common Law of England, I. i. c. 2. 


+ Treatiſe concerning Statutes, &c. by Sir Chiſtopher 
Hatton late — c. 4. p s 
cc theſe 
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a theſe interpretations as oracles from their 
„ mouths,” 


It is evident, that a judicial interpretation or 
expoſition of a ſtatute can only be given in 
ſome cauſe, which depends upon ſuch interpre- 
tation. To prevent proſecutions upon this ſta- 
tute is the very reaſon of my hazarding this ex- 
poſition or comment upon it, For however it 
may militate againſt the faſhion or ſpirit of the 
preſent day, it 1s not therefore the leſs true, that 
the multiplicity of our penal ſtatutes is a real 
and heavy grievance upon the people of this 
country. A truly reſpectable living authority, 
the learned obſerver on the ancient ſtatutes, has 
very ſtrongly ex preſſed his ſentiments upon this 
ſubject *. Inaſmuch as antidote is preferable 
to remedy, it muſt be more ſatisfactory to my 
countrymen to learn the true ſenſe and opera- 
tion of this ſtatute from a previous expoſition 
of it by way of comment, than from judicial 


* Obſervations on the more ancient Statutes, &c. by the 
Hon. Daines Barrington. Appendix, p. 501 of the 3d 
Edit. The inconvenience and vexations of theſe proſecu- 
6 tions (upon penal ſtatutes) was ſeverely felt in the _ 
« of James I, as Beaumont in one of his plays ſpeaking of a 
& juſtice of the peace ſays, Tale away his flatutes, the Devil 
& hath poſſeſſed him in the likeneſs of penal laws. Doctor 
© Donne alſo a cotemporary writer ſeems to have had the dread 
of theſe ſtatutes continually before him: 


«© But my words none draws 
% Within the vaſt reach of the huge ſtatute's jaws.“ 


| SATYR It» 
„ And again ‚ 
2 And methought I ſaw 
One of our giant ſtatutes ope his jaw 
< To fuck me in,” 4p Saryr 1V, 


Tater» 


(un) 

interpretations made of it in the Court of Ex- 
chequer, whither by the twenty-fifth article of 
the Act proſecutions upon it are to be carried: 
eſpecially as it is generally underſtood, that in 
our Court of Exchequer at Weſtminſter (I know 
not whether the ſame laudable practice hold in 
Scotland) the common jurymen are paid by 
the Crown much more liberally when they 
find for the Crown, than they are in other 
Courts. 


It would be frivolous to prove what every 
Engliſhman knows, that our judges of common 
law are obliged to judge after precedents, where- 
ever they exiſt. In proceeding therefore to diſ- 
cover the true conſtruction of the Hair Potoder 
Act, I find it neceſſary to ſtate, that in Hey- 
don's caſe ® © it was refolved unanimouſly by 
Sir Roger Manhood, and the other Barons of 
« the Exchequer, That for the ſure and true in- 
c terpretation of all ſtatutes in general (be they 
te penal or beneficial reſtrictive or enlarging of 
the common law), four things are to be dif- 
« cerned and conſidered. 


« 1{t, What was the common law before the 
% making of the Act? 


2d, What was the miſchief and defect for 
*« which the common law did not provide ? 


« 3d, What remedy the parliament hath re- 


* ſolved and appointed to cure the diſeaſe of 
* the common wealth? 


®* Rep. 7. 
« And 
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c And 4th, The true reaſon and remedy : 
cc and then the office of all the judges is always to 
* make ſuch conſtruction as (hall ſuppreſs the miſ- 
« chief and advance the remedy ; and to ſup- 
e preſs ſubtle inventions and evaſions lor con- 
«© tinuance of the miſchief and pro privats 
c commodo, and to add force and life to the 
© cure and remedy according to the true intent 
«* of the makers of the Act pro bono public.” 


As in this purſuit I wiſh to advance nothing 
but upon the ſtrength of undoubted authority, 
I had rather expoſe myſelf to the imputation of 
prolixity than of obſcurity, of difidence than of 
preſumption. It may not then be improper to 
note, that in our law every ſtatute is deemed 
penal, that gives forfeiture of money, as well as 
ſuch as enjoin corporal pain or diſahility; ; and 
that every ſtatute, which is fenal and goes in dero- 
gation of the common lat ſhall be taken ſtrictly “. 


The firſt of the four rules of conſtruction re- 
quires but little to be ſaid upon it in the preſent 
enquiry: for it ſcarcely needs to be aſſerted, 
that by common law (I had almoſt ſaid by the 
law of nature) any man. woman or child rich or 
poor may uſe or wear, ' hair-powder either for 
comfort conveniency dreſs or ornament. The 
intent of this ſtatute is not to take away diſap- 
prove of or condemn the uſage, for the very 
efficiency of the Act is founded upon the conti- 
nuance and extenſion of the uſage : the practice 
therefore is not only declared lawful by the Act, 


F Kallwy, Mich. 22 5 VII. p. 96. 
| but 


. 


but encouragement is thereby given to promote 
the end of the law, which we learn from the 
preamble is, to defray his Majeſiy's public expen- 
ces, and make ſuch permanent addition to the pub- 
lic revenue, as ſhall be adequate to the increaſed 
charge occaſioned by any loan or ftock to be created by 
virtue of any att or atts, for that purpoſe to be 
paſſed in this ſeſſion of parliament. Now this end 
can only be effectually attained, by extending 
the effects of the Act, or rendering as many 
perſons as poſſible liabe to it. This therefore is 
the firſt immediate object of our enquiry; and 
it behoves us to give ſome previous attention to 
the principles, upon which che operation of the 
ſtatute depends. This Act is not remedial, for 
it undertakes to correct no abuſes. It is neither 
declaratory nor explanatory, as no pre-exiſting law 
affected the ſubject: but it is intreductory of a 
new law ; and we are enquiring what this mew 
law is. 


Although the civil magiſtrate ® cannot take 
away any of thoſe natural inherent rights of man, 
which cannot be ſurrendered to the Society, 
ſuch as freedom of thought, liberty of conſci- 
ence, &c. yet he may o control any of the 
indifferent actions of His ſubjects, as to annex to 
the performance of them certain conditions bene- 
ficial or advantageous to the ſtate : for as the 


* This is a collective term by which ſtatiſts political and 
other writeis expreſs the perſon or perſons, -in whom the 
ſovereign and abſolute civil or temporal power of the ſtate, 
or nation is veſted, With us it means the King, Lords and 
Commons; in Spain it means the King alone; at Venice 
the Doge and Senate, &c, 


end 
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end of his power is to promote the welfare of 
the ſtate, he may lawfully do whatever in his 
diſcretion he ſhall judge conducive to that end. 
In doing this he may appear to thoſe, who con- 
fider flightingly, or argue wrongly, to break in 
ſometimes upon that liberty, which many erro- 


neouſly think to be out of the control of the 


civil magiſtrate. Thus for example, when the 
® roth Ed. III. Stat. III. (A. D. 1336) forbade 
any man or woman of any degree, who could 
not ſpend . oo per annum to wear furs, under 
the penalty of forfeiting the furs, and arbitrary 
puniſhment at the will of the King; a perſon, 
who during the operation of that a&, which 
ceaſed A. D. 1604 ſhould have killed a martin- 


cat fox or ferret and have lined or trimmed his 


waiſtcoat with their fur, might have argued, that 
in doing this, he committed no offence either 
againſt God or man, and therefore that he could 
not be hindered from, and much leſs puniſhed 
for doing it by the civil magiſtrate. The ground 
of all ſumptuary laws gives a full anſwer to ſuch 
obſervations : viz. the expediency of reſtraining 
ſome individuals from doing certain lawful 
things for the benefit of the whole ſociety. We 
muſt preſume the legiſlature of that day to have 
found by experience, that the vanity of apparel] 
occaſioned neglect of and inattention to the ſub- 
ſtantial comforts and care of families and chil- 


dren, and perhaps that diſputes and quarrels 


frequently happened on account of the difference 
of dreſs amongſt the leſs opulent members of 
the community, This Hair Powder Act is not 


* This part of the AR was repealed by the 3 Jac. i. e. 25. 
a ſump- 
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a ſumptuary law: although there might have 
been very equitable |= for making it ſo, 
on account of the uſeleſs expenditure of grain, 
in manufacturing the ſtarch, of which it is com- 
poſed. But this could not have been in the 
ee e, of our preſent legiſlature, as it 
has particularly deſcribed the hair- poder, for 
the wearing of which the ſtamped licence is to 
be procured, as being made of any materials what- 
ſoever. : 


The right of wearing hair powder is not pre- 
tended to be taken away by this Act, for the 
revenue, the increaſe of which is the obje& of 
the Act, is made to ariſe out of the exerciſe of the 
right. The new law then conſiſts in the obliga- 
tion of purchaſing or paying in future for the 
right of doing an action, which ſocial nature be- 
fore enabled every perſon indifferently to do. 
But all uſe of all hair- powder is not thus to be 
paid for: for by the ſecond article of the Act, 
it is expreſsly declared, that every ſort or compoſi- 
tion of powder, which ſhall be uſed or worn by any 
perſon, as an article of his or her — 4 by what- 
ever name the ſame ſhall be diſtinguiſbed, ſhall be 
deemed hair powder within the intent and meaning 
of this Af, No licence therefore is required by 
this ACt for refreſhing or cooling a heated head 
by the application of hair-powder, and combin 
it out betore the perſon appears in public. Greats 
or other moiſture may ſtill be lawfully dried up 
by the uſe of hair- powder, without taking out a 
certificate, A man or woman, who finds com- 
fort and relief in applying hair-powder to their 
heads or elſewhere, would not I preſume be liable 
| 0 


„ 

to the penalties of this Act for doing it without 
a licence, provided the powdered part be con- 
cealed by a peruke, cap, or other covering: 
for it would not then be an article of his or ber 
dreſs : and we have ſeen, that beyond this, the 
intent and meaning of this Act do not extend, 
A perſon therefore may ſtill without paying a 
guinea for a certificate, by common law con- 
tinue to uſe hair-powder for all purpoſes indefi- 
nitely, excepting that of making it an article of 
bis or her dreſs. For it is a general rule of law, 
That hen there is a particular remedy given 
« by an Act of Parliament in a particular caſe, the 
« Act ſhall not be extended to overthrow or alter 
te the common law, but only in thoſe particular 
& caſes.” Here then evidently the particular 
caſe is confined to the article of dreſs, It is alſo 
laid down as another general rule of law, That 

* when an Act of Parliament alters the com- 
„ mon law, the meaning ſhall not be ſtrained 
c beyond the words.. ee gs 
VU pon the ſame principles then muſt we ſpeak 
of all the regulations, which the Act drecks or 
enjoins, which depend upon and refer to the uſe 
of hair powder as an article of dreſs. Such are 
the. previous entry of one's name quality and. 
place of abode required by the firſt and tenth 
article of the Act, the making out liſts of the 
perſons liable to the Act, and affixing them to 
the church-door, or market - croſs, as directed by 


Curt. 36. Arg. in caſe of Cornwallis and Hood, cites 
11 Rep. 59. Dr. Foſter's caſe, Hob. 298, Slade v. Drake. 
+ Vaughan 179. Tren. 16. Car, 2, Bedel v. Conſtable, 


. 


the ſixteenth article: the penalties of 20. and 
3ol. impoſed by the ſeventeenth article, and 
generally whatever 1s required to be done by 
this Act, which before was not obligatory 
upon Britiſh ſubjects, whilft reſident within this 
realm. 


It will be readily admitted, that the penalties 
impoſed by the act, canonly fall upon ſuch perſons - 
as are liable to it, or upon whom the act induces 
its effects. This is ſo notoriouſly palpable, that 
the thirty- three laſt articles of the act apply only 
and operate upon thoſe perſons, whom the firſt 
article renders liable to the act; and thoſe are 
ſuch, as ſhall uſe or wear any powder commonly 
called bair-powder; and by the ſecond article, this 
uſe or wearing is confined to an article of dreſs. 
Who then are liable to the Act? 


All thoſe, who are excepted out of it are evi- 
dently not affected by its operation: they may 
therefore continue by common law to decorate 
their perſons with this agrement of dreſs, and in- 
dulge as freely in the uſe of hair poder, as they 
did before the act paſſed; no alteration of the 
common la in any way reſpecting the uſe of hair- 
powder having taken effect upon them. They 
are clearly kept without all the poſitive direct 
and immediate, as well as the relative indirect 
and remote effects of the act. No conſequence 
of the act can falt either upon the excepted per- 
ſons, or upon thoſe, who ſhall not wear or uſe 
bair-powder as an article of dreſs. The act is in 
ſubſtance an optional poll- tax: the proviſions 
and penalties of the act therefore can only affect 

| B thoſe, 
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thoſe; who voluntarily ſubmit to the tax. This 
voluntary ſubmiſſion ariſes from two cauſes; viz. 
either from the zeal of the powdered approver 
of thoſe meaſures of government, which have 
created the neceſlity of increaſing the revenue, 
or from the comfort ſatisfaction or vanity of 


the wearers of hair-powder. But I enter not 


into the motives of the contributors to the tax, 
nor do I undertake to examine how judicious or 

olitic it may be to divide the community 
into diſtinct bodies, marked by what poſſibly 
may become a very invidious and dangerous 
diſcrimination. 


From what has been ſaid, it plainly appears, 
that any perſon abſtaining from the uſe of hair- 
powder as an article of dreſs is not obliged by 
this act to give in any account or return of the 
name quality or place of abode either of him- 
ſelf or of any bs 6 within or without his houle, 
connected with or dependent or not upon him : 
he cannot be liable or ſubje& to any penalty 
impoſed by the act, for he cannot be even 
remotely affected by any conſequence of the 
act. 


Neither the policy of the law, nor the accu- 
racy in drawing the act, enter into the ſcope of 
my enquiry. I ought not however totally to 
paſs over unnoticed, that the ſervants of every 
part of the royal family are certainly not leſs 
able to. contribute to the increaſe of the public 
revenue, from which in fact their ſalaries ariſe, 
than the ſervants of the other nobility or gen- 
try. Nor does an armed yeoman or volunteer 
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appear much more ſtrongly entitled to be eaſed 
of the payment of his annual guinea, than a 
maimed and diſabled officer, who has ſacrificed 
the flower of his life in the ſervice of his country 
and through neceſſity has retired upon half pay. 
It would have been decorous and confiſtent with 
the dignity of this nation, to have permitted the 
foreign ambaſſadors (who to many purpoſes are 
preſumed reſident in their reſpective ſovereigns 
dominions) to continue the cuſtom of their 
country without contributing their guineas to 
the ſupplies of another ſtate. It would have 
been characteriſtic of the generoſity of the Bri- 
tiſh nation to have entered into the feelings of 
many thouſand French refugees, to whom trom 
the cradle the uſe of hair-powder has been as 


inſeparable as that of linen. Beſides the mor- 


tifying inability of purchaſing a certificate, the 
unfortunate exile is humbled by the neceſſity of 
altering his appearance and foregoing an inno- 
cent comfort: he is moreover grievouſly dif- 
treſſed by the cruel alternative, either of vio- 
lating the law and expoſing himſelf to be im- 
priſoned for non-payment of the penalties of the 
act, or of giving the invidious appearance of 
government's ſupplying eleemoſynary aliens 
with the means of indulging idle vanity, whilft 
their on poor are ſtarving for the want of ne- 
ceſſaries. An expreſs exception of theſe unfor- 
runate victims to their attachment to royalty or 
religion would have been an honourable and 
not coſtly attention to the delicacy of their feel- 
ings. Had they not been noticed in the act, 
they might have ſuppoſed themſelves not im- 
plicated in the obſeryance of it, And much 
£12 4 B 2 as 
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as the act tends to foſter and encourage com 
mon informers, I truſt the grace of Britiſh 
humanity would have ſecured the innocent 
breakers of the law againſt its penal effects. 
But the proviſion of the eighteenth articledemon- 
ſtrates, that their caſe was fully in the contem- 

lation of the legiſlature, and takes away the 
poſſibility of their pleading ignorance of the 
law: for they are required to take out their 
certificate before the expiration of 21 days next 
after their arrival from foreign parts. And I 
have before ſnewn, that ſpecial promulgation of 
an act of parliament is not required to make it 


binding. 


Beſides the perſons ſpecially excepted by the 
act, and thoſe who chooſe not to be brought 
under any of its effects, by abſtaining from the 
uſe of hair- powder, it is to be preſumed, that 
another very numerous claſs of individuals is 
clearly kept out of the act by the operation of 
the common law of the land: for as we before 
obſerved, the .common law 1s only altered by 
the ſtatute law in the particular caſes mentioned 
in the ſtatute, Theſe are generally all ſuch per- 
fons as are by common law under diſability, or 
not at their own diſpoſal, on ſui juris; ſuch as 
married women infants or minors under the- 
age of 2x years and ideots. It is evident, that 
this ſtatute cannot alter the operation of the 
common law upon all theſe perſons, but by in- 
troducing ſome new law, which either expreſsly 
abrogates or ſubſtantially annulls the common 
law. As this claſs of people ner ſui juris is by 


far the moſt numerous, as comprehending the 
| | whole 
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whole of the population of the country under 
the age of 21 years, it becomes highly impor- 
tant to ſtate both their active and paſhve rights 
duties and obligations by common /aw. No man, 
who knows the extent of the ſovereign power of 
a ſtate will for a moment heſitate in allowing, 
that the Britiſh parliament may, if it think 
proper, give ſeparate and independent legal 
rights to married women, or as they are more 
technically termed femes covert, and anticipate 
or forward the legal abilities rights and reſpon- 
ſibility of minors. But if that ſame perſon 
know any thing of the conſtitution and laws of 
England, he will not be 1gnorant, that ſuch 
material land-marks in the municipal laws of 
the country cannot be removed, but by an 
expreſs clear and unequivocal written law or 
act of parliament. Two points then ariſe for 
our immediate diſcuffion : the firſt 1s, What 
theſe perſons are entitled to or exempted from, 
by the common law ? Secondly, What they are 
made ſubject and liable to by this ſtatute ? 


* « By marriage the hufband and wife are 
© one perſon in law; that is, the very being or 
c legal exiſtence of the woman is ſuſpended 
during the marriage, or at leaſt is incor | 
«rated and conſolidated into that of the huſ- 
* band.” Although a wife cannot be ſued 
without making the huſband a defendant + 
(unleſs he be attainted or civilly dead 3), yet is 
he not obliged to pay any debts or demands 


Black. Com, lib, i. ch. 15. + 1 Leon, 313. 
| 1 Co. Lit. 133. 
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upon his wife, but for neceſſaries, with which 
the law requires him to provide her“. The 
late lord chief juſtice De Grey, in the caſe of 
Hatchett & al. v. Baddeley, + expreſsly ſaid, that 
'a feme covert (even having eloped from her 
huſband, as was the caſe of Mrs. Baddeley) can 
neither ſue nor be ſued alone. This is the general 
law. We ſhall preſently examine how far this 
act bears upon or alters the general /aw. Truly 
however did judge Blackſtone obſerve 1, That 
_ © even the diſabilities, which the wife lies under 
*© are for the molt part intended for her protec- 


* tion and benefit, So great a favorite is the 
female ſex of the laws of England.” 


Highly as the law of England favours mar- 
ried women, yet coverture is {till leſs protected 
by it, than infancy or nonage. © Infants,” ſays 
Blackſtone &, have various privileges and 
s various diſabilities ; but their very diſabilities 
te are privileges, in order to ſecure them from 
* hurting themſelves by their own improvident 
te acts.“ The law therefore is peculiarly favor- 
able to them in preſerving their rights, enab- 
ling them in their ſuits, affiſting them in their 
pleadings, excuſing their laches, and protecting 
their perſons ||, By the common law of Eng- 
land the ages of male and female infants are dit- 
ferent for different purpoſes. A male at the 


* Theſe points were reſolved upon in the caſe of Manby 
and Scott, by all the judges of England in the exchequer- 
chamber, after the af had been argued ſeven times in the 
king's bench. Sid. 120. Salkeld 118, 


Black. Rep. 1081. + Com. lib. i. ch. 15. 
Com. lib. 1. ch. 17. It 2 Rolls. Rep. 18. Hold- 
rd and Platt. 
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age of 12 years may take the oath of allegiance; 
at 14 he may marry and chooſe his own guardian, 
and if his diſcretion be actually proved, he may 
validly diſpoſe of his perſonal property by will : 
at 17 he may be executor, and at 21 1s com- 
pletely /ui juris, at his own diſpoſal. The fe- 
male may be betrothed or given in marriage 
even at the age of 7 years: at 9 ſhe becomes 
entitled to dower : at 12 ſhe may lawfully 
marry, and if her diſcretion be proved, may by 
will bequeath her perſonal eſtate; at 14 ſhe 
may chooſe her guardian; at 17 be an executrix, 
and at 21 ſhe becomes completely ſui juris, her 
own miſtreſs. Both of them are diſabled by 
common law during their nonage or legal 
minority, which laſts till the age of 21, either to 
ſue or be ſued in their own names. An infant 
cannot be ſued, but under the protection and 
Joining the name of his or her guardian; but 
may ſue either by guardian or prochein amy, the 
next friend. In point of capacity to ſue or be 
ſued in their own names, minors are equally 
diſabled in every ſtage from the cradle to the 
age of 21, 


In criminal cafes an infant at the age of 14 
is generally ſuppoſed by the law to have fo 
much diſcretion, as to be ſenſible of the differ. 
ence between moral good and evil, and may 
therefore be capitally puniſhed for capital of- 
fences. Under 7 years he is not preſumed to 
have attained ſufficient uſe of reaſon, to *know 
the malice of any offence. But Sir Matthew 


Co. Lit. 135, 
B4 Hale 
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Hale gives an inſtance of a girl murdering her 


miſtreſs, and being executed for it at the age of 
13; and of a boy val. 10 years old being 
o 


is companion: pro 

appearing in both, that they had full diſcern- 
ment of the heinouſneſs of the crimes they had 
committed. There is however a wide differ- 
ence between an infant being liable to corporal 
or even capital puniſhment for perſonal delin- 


- quency, when he has arrived at full moral diſ- 


cretion, and being ſubjected under the condi- 
tion of an indifferent action, to contribute to the 
national revenue from property, of which the 


law allows him only the uſe “, for procuring” 


neceſſaries and an education ſuitable to his ſta- 
tion in life, Lord Hardwicke ſaid, in the cafe of 
Brook executor of Hobart v. Galley, + That 
« infants are under a diſability of contracting 
* debts, except for bare neceſſaries: and even 
ce this exem prion is merely to prevent them from 

„e periſhing.” It was alſo determined in 1785 
by Lord Mansfield, I that an ation would not 
lie againſt a minor for a promiſſory note given 
by him for board lodging and education. 


If then by common law femes covert and in- 
fants cannot be ſued, but may legally plead 
their coverture or nonage in bar of any action, 
that may be brought againſt them for money, 
we muſt examine, whether they can be ſued 
without a _ proviſion for that purpoſe. in 


* Co, Lit. 17 2. 
+ 2 Ath. 35. Vid. alſo Cro. Jac. 494. Whittingham and 
Hill, and 1 Rol. Ab. 729. 

+ 1 Term Rep. 42. 1 
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popular actions brought upon penal ſtatutes: for 
if by common law they cannot be ſued and con- 
victed, then muſt there be ſomething contained 
in the ſtatute, which operates in bar or abate- 
ment of their plea of coverture or nonage, and 
which induces upon the wife and infant a re- 
ſponſibility and ability of being ſued, which for 
their ſafety and protection the common law had 
hitherto ſhielded them from. Now ſo far from 
the act's containing any expreſs proviſion, to 
alter, or take away the unliability and non-re- 
ſponſibility of femes covert and infants, it is no- 
torious, that there is not one word to be found 
in any of thirty- four articles of it, which has 
even an indirect or remote reference either to 
the caſe of coverture or nonage ; which evi- 
dently proves, that wives and infants were not 


even in the contemplation of the framers of this 
act. 


From what has been ſaid, I hope, it ſuffici- 
ently appears, that the a& impoſes its obliga- 
tions upon no one, who 1s not thereby rendered 
liable to the penalties thereof, which are fine or 
impriſonment, The proof therefore, that feme 
coverts and infants are not liable to the penal- 
nes of the act, will concluſively determine them 
not to be obliged by it. For theſe propoſitions 
are clearly convertible. A perſon not liable to 
the penalties is not included in the att: a per- 
ſon not included in the act is not liable to the 
penalties of the act. Every general rule of law 
is intimately founded in the common law; or 
rather the common law is founded upon the 
maxims, which form theſe rules. Every caſe 

| therefore 
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therefore that can be brought under any ſuch 
rule, muſt of courſe be a caſe of common law; 
and we have before ſeen, that the common law 
cannot be altered but by an expreſs ſtatute. 
Nor will it avail to allege ſome exceptions from 
a general rule; for the very exceptions from 
the rule prove the rule in all caſes not excepted 
out of it. Exceptio probat regulam. Let us then 
ſee by what genera] rules or maxims of law 
both wives and infants are ſkreened from theſe 
penalties of the Hair Powder Act. 8 


It was holden by the Court of Common Pleas, 
in the caſe of Shinler v. Roberts, 12 Geo. II. 
That the penalty is a debt due to the common 
informer. This alſo appears by the defendant's 
being allowed in ſuch a popular action to plead 
nil debet, which he could not do, if the action 
were not brought for debt, as is evident, But 
it is clear, that no ſuch action will lie againſt a 
perſon, who cannot have contracted the debt or 
rendered him or herſelf liable to the penalty. 
Now it 1s a general rule of our common law, 
that no „eme covert or infant can contract any 
debt but for neceſſaries, as we have before ſeen : 
and upon their incapacity to contract debt, is 
the form of pleading grounded, which hinders 
them from being ſued alone. There is not in 
the whole ſtatute a word, by which any degree 
of liability or reſponſibility can be annexed to 
a huſband parent or guardian, for their wives 
children or wards uſing hair-powder without 
purchaſing a certificate: nor in caſe they ſhould 


"% * Buller's Niſi Prius, 197. s 
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be found guilty of having violated the ſtatute, 
could the conviction be made out againſt them 
in the form preſcribed by the ſtatute; and if the 
conviction cannot be made out according to the 
direction of this ſtatute, it muſt fall, for the 
common law gives no action againſt any perſon 
for uſing hair-powder. 


It is generally ſaid, that ſtatutes, which give 
_ corporal puniſhments ſhall not extend to infants.. 
And Sir Robert Brooke, one of our earlieſt and 
moſt authentic digeſters of the laws of England, 
ſays, ® «© An infant is found a diſſeiſſor, for 
* which he ought to be impriſoned; he ſhall be 
&© pardoned, ſaid the court, becauſe he is an in- 
5 fant.” He quotes the Book of Aſſizes (43 
Al. 45) which goes farther in ſaying, that the 
infant on account of his nonage ſhall not only 
be pardoned from impriſonment, but alſo from 
the amerciament, pur ceo que avis fuit a les juſtic 
que le defendant ci fuit deins age, Penpreſonment & 
lamerciment fuer pard, &c. From this general 
rule, that an infant ſhall not be amerced, he is 
not bounden by the law to find pledges: and 
our books lay it down generally, that if he be 
amerced, he ſhall be pardoned of courſe. 


Although ſome of the books ſtate it as a rule, 
that an infant is bounden by every ſtatute law, 
if he be not excepted out of it: yet we find 
this rule very ſolidly diſcuſſed in Plowden's 
Report of the famous caſe upon fines, of Stowell 
and Zouche, where he clearly ſhews, that 1n 


* Bro, Ab. Impriſ. 75. p 
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ſome caſes general ſtatutes do not extend to in- 
fants, though in others they do. He parti- 
cularly inſtances the ſtatute of W. 2. c. 25. 
by which according to the letter every diſſeiſſor 
ſhall be impriſoned for a year, and yet by the 
_ determinations of our courts the act did not 

compriſe diſſeiſſors under the age of twenty- 
one. Yet he holds, that infants ſhall be bounden 
by the ſtatute of C2/avii and Waſte and ſuch 
hke, though the ſtatutes be general ; for the 
ceſſer is an injury to the lord, and the waſte is 
an injury to the leffor, and the infant himſelf 
acquires the eſtate, It 1s certainly reaſonable, 
that the nonage of a treſpaſſer ſhall not operate 
damage to a third perſon. This ſound and 
learned Reporter particularly ſays, ©* It was 
« ſaid, that in the caſes of the before mentioned 
« ſtatutes, where infants within the general let- 
cc ter were adjudged out of it by the ſenſe, there 
« the judges, who judged took the common law, 
cc which was the-matter for conſtruction for their 
ce guide, the reaſon of which they followed as 
cc cloſely as they could.” Now to follow the 
reaſon of the common law 1n interpreting this 
Hair Powder Act, we muſt admit, that wives 
and infants may uſe hair powder by common 
law: they cannot contract debt by common 
law: they cannot be ſued alone by common 
law: nor are they enabled by common law to 
enjoy the means, by which alone they can com- 
ply with the ſtatute : for by common law, they 
are only entitled to neceſſaries: they are in fact 
rendered by common law incapable of diſpoſing 
of money to the purpoſes of this Act: they 
cannot then be within its purview : for although 
* 5 the 
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the Act do not ſuppoſe the actual poſſeſſion of 
one guinea at any one time in any one indivi- 
dual, yet to become efficient it mult pre-ſup- 
poſe the poſſeſſion and free diſpoſal of a guinea 
in all thoſe, upon whom it intended to operate: 
but as neither a wife nor an infant can of them- 


ſelves command the diſpoſal of any money for 


the purpoſes of this AA, it follows clearly, that 
they are not within the intent or proviſion of the 
Act. | 


Wherever general ſtatutes annex penalties 
pains or corporal puniſhments to criminal ac- 
tions wrongs and injuries done to others, and 
infants are by their diſcretion capable of fully 
diſcerning the guilt or malice of theſe actions, 
there is no reaſon for their being taken out of 
the ſtatute ; for in theſe caſes malitia ſupplet æta- 
tem: their malice makes up for their want of 
age. There are alſo other general acts of parlia- 
ment, which bind infants during their nonage, 
though they be not expreſsly named in the acts: 
where for inſtance they poſſeſs land or houſes, 
for which rents tenures or ſervices are to be 
paid and performed. Here there is a fund to 
anſwer the payment: for the land deſcends with 
its incumbrances, tranſit terra cum onere. Yet 
although in ſuch caſe an adult might be im- 
priſoned for refuſing payment of money iſſuing 
out of land, yet a minor under twenty-one 
would not be ſo, though his lands might be 
equally liable. 


Upon this principle was it, that by the 7 and 8 
of Wall. III. c. 18, certain duties upon houſes 
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were granted, to which of courſe ſome minors, 
as owners of houſes, under the age of 21 were 
liable. Yet the legiſlators of that day were at- 
tentive to the common law, which ſhielded in- 
fants from the remedies, by which they enforced 
the tax againſt adults, and they were providently 
cautious to give theſe remedies againſt ſuch per- 
ſons, as were not ſecured from them by the 
common law, which in the protection and pri- 
vileges of infants they meant not to alter. They 
therefore enacted, That “where any perſon or 
*« perſons chargeable with any rate or aſſeſſments 
« by this act impoſed, ſhall be under the age 
«© of twenty-one years, in every ſuch caſe, the 
parents guardians or tutors of ſuch infants 
& reſpeQtively upon default of payment by ſuch 
* infants, ſhall be and are hereby made liable 
© to, and charged with the payments, which 
« ſuch infant ought to have made; and if ſuch 
parents guardians or tutors ſhall neglect or 
« refule to pay as aforeſaid, it ſhall and may 
* be lawful to proceed againſt them in like 
manner as againſt any other perſon or perſons 
„% making default of payment, as herein before 
* is mentioned: and all parents, guardians, and 
* tutors making payment as aforeſaid, ſhall be 
« allowed all and every the ſums paid for ſuch 
te infants upon his or their accounts.“ 


Will any man contend, if this proviſo had 
not been inſerted in the Act of William, that 
parents guardians or tutors would have been 
liable to the remedies of the Act for the non- 
payment of their children or ward's houſe- duties? 


Nothing however could more emphatically have 
recognized 
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recognized the ſacred privileges of infants'; 
or more ſignificantly have declared, that it was 
not the intention of the Legiſlature to alter or 
change the common law, which diſables infants 
from being ſued in popular actions upon penal 
ſtatutes. But ſince there is no ſuch clauſe or 
proviſion in the Hair Powder Act, I preſume 
no man will ſeriouſly pretend by a looſe and un- 
warrantable interpretation of this penal law to 
ſweep away the ſacred and hitherto revered rights 
of femes covert and infants, to which our common 
law has ever afforded ſo peculiar and tutelary 
a protection. It is ſtrikingly evident, that no 
alteration has taken place in the common law, 
which renders infants incapable of being ſued 
or proceeded againſt upon penal ſtatutes, fince 
the days of king William down to thoſe of our 
preſent Sovereign, as we find that the 24th of 
Geo. III. c. 38, which regulates the houſe-tax, 
repeats verbatim the proviſo contained in the 
Act of William above cited. 


Of the origin nature and fatal conſequences of 
the firſt and laſt poll- tax levied in England no 
man in the leaſt converſant with the hiſtory of 
this country is ignorant. We learn from the 
records in the Tower of London (Vid. Sir R. 
Cotton's abridgment thereof 188 & 9) that at 
the Parliament: holden at Northampton in the 4th 
year of the reign of king Richard II. (A. D. 1380) 
*« The King declared, that the eſpecial cauſe of 
te the Parliament was, for that the King in ſet- 
* ting forth the duke of Buckingham with a 
great army of men into France, for enter. 
s prifing this voyage into Scotland, and for de- 

s fending 
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© fending and other places beyond the ſeas 
ic had not onlydefrayed all that, which they grant- 
*« ed to him in the laſt parliament, but alſo was 
ie therefore enforced for making of exchanges 
6 and ſhifts, to lay in manner his whole jewels to 
gage: all which to them was not unknown. 


&« He willeth them to conſider the ſame, and 
© how far the King was bound by ſundry means 
% now to maintain not only the ſame charge 
* now begun, but alſo to make ready certain 
« pallies and to keep the ſea, which were a mat- 
te ter impoſſible for any Chriſtian Prince to ac- 
i compliſh of himſelf without aid : about which 
© and with the circumſtances thereunto, he 
e willeth them to conſult and ſpeedily to give 
« anſwer. 


*The Chancellor then willed the Commons 
© to depart to their lodging and return next 
* morning unto the new within the 
« ſame priory, there to conſult and to forget all 
manner of rancour and malice. 


\ 


&« After that the Commons had for one day 
© conſulted, they came into the parliament into 
* the King's preſence, where Sir John Olduſ- 
* burgh, Knight, the Speaker deſired a more 
0 fuller declaration of the King's neceſſity and 
© what ſum total he would require therein, re- 
“ quiring due conſideration of the Commons 
% poor eſtate being ſundry ways greatly im- 
„ poveriſhed. 


« Whereupon was delivered unto them by the 
King's 
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King's great Officers and Council a ſchedule 
* containing divers particular charges amount- 
« ing to the ſum of one hundred and fifty thou- 
& ſand'pounds. 


«© The Commons after came before the Lords 
cc requiring a moderation of the ſame ſum and 
& that it would pleaſe them to conſult how ce 
ec fame might be levied. 


6c After a long debate betwixt the lid and 
« Commons for the levying of this ſum, as by 
&« ſundry particular devices doth there appear, 
« the Commons offered to give an aid, ſo as 
* the Clergy, who had the third part of the 
cc realm would thereof pay one third part, which 
ce was fifty thouſand marks, and the Commons 
e one hundred thouſand marks. 


„„ The Clergy anſwered}; that they were not 
to grant any aid by Parliamens, but of their 
© free wills, and therefore willed the Commons 
to do their ary and they would do thaw OWN. 


6 Hereupon the 0 and Commons — 
to the King of every perſon being man or 
* woman paſſing the age of fifteen years; and 
being no beggar twelve pence to be levied of 
* every ' perſon of every pariſh according to 
their eſtate: ſo as the rich doth bear with the 
* poor, and that the richeſt for him and his wife 
* be not ſet above twenty ſhillings, and the moſt 
* poor for him and his _ no _ e, one 


** roat. “ [+ een 
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Many uſeful obſervations are to be collect 
from this authentic account of the firſt poll tax 
ever impoſed upon Engliſhmen. In the firſt 
place we may admire (though we do not imitate) 
the honeſty and faithful attention of the Com- 
mons to the intereſts of their conſtituents, and 
their firmneſs in reſiſting the extravagant de- 
mands of the miniſters, by retrenching one 
third, viz. granting only 1 50000 marks, inſtead 
of 150000 pounds as demanded. Secondly we 
find only beggars.exempted fiom contributing 
to the neceſſities of the State and the Clergy 
paying their full quota, unlike to the exemptions 
contained in the Hair Powder Act, in favour of 
perſons evidently of a different deſcription from 
that of beggars. Thirdly we perceive the Legiſ- 
ture of that day more attentive to the common 
Jaw, than ours ſeems to. have been, by ſpecifying 
the particular age of fifteen for payment of the 
tax by infants, and exempting femes covert as 
well as all under fifteen from the payment. In the 
ſimplicity of theſe early days of taxation, when 
finance was not reduced to a regular and refined 
ſyſtem, all the modern cautions proviſoes and 
powers to collectors and commiſſioners entered 
not into the contemplation of our blunt and 
honeft anceſtors. They had not it ſeems pro- 
wided for the manner, in which the age of liabi- 
lity to the tax ſhould be proved: and the brutal 
method, which a colleQor (a placeman of thoſe 
days) took to aſcertain the age of a girl who 
ed her nonage, was the immediate pretext _ 
for raiſing that horrible inſurrection, which was 
headed by Wat Tyler the inſulted girl's father, 
who firſt took ſummary vengeance upon the 
| collector 
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collector of the odious tax, and then expoſed the 
very being of the State to annihilation. Al- 
though the abuſe of this girl were the pretence, 
yet the real cauſe of the inſurrection was the 
diſcontent of the people with the arrogance 
extravagance and imperiouſneſs of the Miniſter 
of that day; as Speed expreſſes it (p.733) © The 
extream hatred borne by the people to John Duke 
of Lancaſter and the diſcontment of the people at an 
extraordinary taxe levied per poll.” An awful warn» 
ing to future Financiers to conſult the feelings 
of the people in impoſing the taxes, which their 
own folly and wickedneſs may have rendered ne- 


ceſlary. 


It would be endleſs to go into all the proofs, 
that may be urged in favour of nonage, to ſhew 
that general penal ſtatutes bind not infants, when 
they impoſe pecuniary penalties or corporal 
puniſhments. The forms of pleading diſcloſe 
moſt unequivocally the ſpirit and operation of 
the common law, to which they are adapted. 
And by theſe we find, that the common law 
preſumes no perſonal laches (neglect ſlackneſs 
remiſsneſs omiſſion or fault) in the infant, by 
which he may prejudicehimſelf. Forit is expreſsly 
ſaid in the caſe of Holford and Platt, But 
cc pofito, that judgment were given againſt him 
« (an infant) upon /acbes he may have a writ of 
te error, and allege, that he was an infant and 
* that it was given againſt him by default, and 
<< the other ſhall not plead in nullo eſt erratum 
&© (i.e, he is not guilty of the laches ), but the iſſue 


* C » Jac. 466. 4 
I C 2 « ſhall 
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ce ſhall be upon the nonage.” This is as much 
as to ſay, that as by common law the infant is 
preſumed incapable of offending, the fact of his 
negligence ſhall not be gone into, but only the 
fact of his infancy, which by common law created 
his inability to be guilty of the laches. 


It is enacted by the ſtat. of Elizabeth (18. c.5.) 
to redreſs diſorders in common informers That every 
informer upon any penal ſtatute, ſhall exhibit his 
ſuit in his own proper perſon : and we find, that 
it has been determined upon this ſtatute, * that 
therefore an infant cannot be a common informer,- 
becauſe he muſt ſue by guardian. But if the 
active inability of ſuing alone, which the common 
law has induced upon an infant ſhall diſable him 


againſt his benefit from recovering a ſum of 


money in a + qui tam or popular action; how 


much more reaſonable is it, that the paſſive in- 


ability of being ſued alone, which the common 
Iaw has favoured him with, ſhall ſecure him 
from being ſubjected to loſs coſts, and corporal 


puniſhment. 


Moſt of the caſes of infants, which I have re- 
ferred to reſpecting nonage, from parity of rea- 
ſoning apply alſo to femes covert in reſpect of 
their coverture. In fact the leading reaſon, why 
ſuch general poll-taxes or perſonal levies cannot 


* Maggs and Ellis M. 25. Geo. II. Buller's Njf Prius 196. 
+ 80 called becauſe in ſuch actions upon penal ſtatutes, 
where the penalty to be recovered is diviſible between the 
King and the common informer, the plaintiff in the action 
(who 1s the informer) proſecutes as well for the King as for 


himſelf, tam pro rege, quam pro ſe. 


bind | 
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bind wives or infants, is their inability by 
common law to poſſeſs a fund or the means of 
complying with the act, which requires the con- 
tribution : and this principle ſeems to have been 
more exprelsly recogniſed in favour of wives, 


than of infants. In the caſe of Corbet and Poel- 


nitz * it was ſaid, by lord Mansfield, that it was 
a general rule of poſitive law, that a married 
woman can have no property real or perſonal. 
« Her contracts are entirely and univerſally 
cc void; for her contracts even for neceſſaries are 
te the contracts of her huſband. She cannot be 
* ſued or be taken in execution. This is the 
general rule. But then it has been properly 
« ſaid, that as the times alter, new cuſtoms and 
© new manners ariſe: theſe occaſion exceptions, 
and juſtice and convenience require different 
*« applications of theſe exceptions within the 
principles of the general rule.” He then 
adds, © In modern days a new mode of pro- 
* ceeding has been introduced, and deeds have 
© been allowed, under which a married woman 
* aſſumes the appearance of a feme ſole, and is 
to all intents and purpoſes capacitated to act 
© as ſuch. In the ancient law there was no idea 
of a ſeparate maintenance: but when it was 
6 eſtabliſhed, what ſaid the Courts? That the 
© huſband ſhall not be liable even for neceſſaries: 
* and they faid ſo becauſe convenience and 
* juſtice required it.” The determination of 
the Court in this caſe was, That where a woman 
has a ſeparate eſtate, and acts and receives credit as 


a feme ſole, foe ſhall be liable as ſuch, It appears 
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then clear, that a woman of this deſcription, 
who in fact ceafes to be a feme covert or protected 
by a huſband would be as liable to the penalties 
of the Hair Powder Act, as if ſhe were com- 
pletely ſui juris of her own miſtreſs in every 
thing. For as Sir William Aſhurſt moſt perti- 
nently obſerved in that caſe, Her incapacity 


e arifing from want of property being once re- 


© moved ſhe is in my opinion ſuable for all.” 
The admiſſion of a wife ſo ſeparated and en- 
Joying a fund at her own diſpoſal being ſubject 
to this Act is a concluſive argument againſt 
wives ſtrictly under coverture being included in 
the Act. | 


The perſons, who are expreſsly exempted 
from contributing towards the revenue in this 
extraordinary exigency are enumerated in the 
III, IV, V & VII Articles of the AR. It is 
however unaccountable, that the indulgence is 
not carried to a very numerous fet of men, who 
appear more peculiarly entitled to exemption 
than any other deſcription of non-contributors 
to the revenue. Theſe are all ſuch ſubjects of 
France as are commiſſioned or enliſt as foldiers 
under certain reftriftions mentioned in the 34th 
of his preſent Majeſty (c. xliii). Theſe evidently 
make no part of the Britiſh army, If it be ob- 
jected, that ſuch an exemption would have been 
uſeleſs, as the very title of the Act deſcribes theſe 
perſons as enliſting or commiſſioned o ſerve on 
the Continent of Europe, to no part of which the 
Juriſdiction of the Britiſh Parliament runs; it 
muſt be remembered, that by the 2d Article 


of that Act any of theſe troops may be landed 


In 
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in Great Britain, though by the 3d Article it is 
rovided that their number at any one time 
ſhall not exceed 5000: and that by the 18th 
Article of the Hair Powder Act all perſons 
ſhall be required to obtain their certificates in 
purſuance of this AR, before the expiration of 
twenty-one days next after their arrival into this 


kingdom from foreign parts, 


If to the excepted perſons, we add all thoſe 
who voluntarily chooſe to keep themſelves out of 
the effects and operation of the Act by abſtain- 
ing from the uſe of hair-powder, as an article of 
dreſs, and all thoſe married women or minors 
upon whom it operates not, the number of 
contributors to this levy or tax will be very 
conſiderably diminiſhed. It is in fact, as I ſaid 
before, no more than a voluntary ſubſcription 
towards the expences of the war. The elegant 
appearance of a powdered head is to be the 
envied badge of the favoured ſubſcribers; the 
inquiſitorial juriſdiction of the commiſſioners, 
and the liability to forfeitures and impriſonment 
become the purchaſed remuneration of their 
forwardneſs and zeal in contributing to the in- 
creaſe of the revenue: and their meritorious 
ſervices to the ſtate are emblazoned upon their 
church-door or market-croſs, 


In tenderneſs to the feelings of many, whom 
their ſlender means diſabled from purchaſing 
the enviable preference; and for effectuating 
the intentions of the Act, 1 earneſtly ſuggeſt, 
that it be recommended to the ſympathy of the 
opulent ſupporters of the meaſures, for which 
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the ſupplies are neceſſary to make up the defi- 
ciency ariſing from the indigence of many well- 
wiſhers to the cauſe. Let his Grace of Rich- 
mond indulge his generous feelings in purchaſ- 
ing certificates for all the halfpay officers, who 
may wiſh to continue the uſe of hair- powder. 
The Marquis of Buckingham will enſure the 
prayers of many powerful advocates with he 
Deity, by contributing three thouſand guineas 
for ſo many licences for French Abbes to pow- 
der their heads. Mr. Jenkinſon will cheerfully 
diftribute at his own expence certificates 
through the powdered ranks of the emigrant 
army before he leads them triumphant to Paris. 
And his gallant Grace of Queenſberry will be 


tranſported with the hitherto untried pleaſure of 


laviſhing upon the Gallic fair, and perhaps upon 
ſome Britiſh nymphs theſe deſirable warrants to 
powder their wanton treſſes in defiance of the 
grim threats of commiſſioners juſtices and gao- 
lers. f 


N. B. A cautionary opinion upon the opera- 
tion of the XVIIth Article of this Act has ap- 
peared from the commiſſioners of the ſtamp du- 
ties, in which they threaten with proſecution 
every perſon that ſhall not take out a certificate 
for having worn hair- powder between the 5th 
day of May and the 5th day ky June. But 
words cannot more expreſsly declare, that the 
penalty of the A& is only given againſt ſuch 
perſons as ſhall uſe or wear bair-powder as an 
article of bis or ber dreſs after the expiration of one 
calendar month after the fifth day of May 1195. 
Now the day on which one calendar * 
8 2 | ter 
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after the 5th of May 1795 will expire, will be 
the .5/b day of June next : and from that day 
only will an uncertificated wearer of powder. be 
liable to the penalty. And no power 1s given 
by the Act to the commiſſioners to direct pro- 
ſecutions againſt ſuch defaulters but for the re- 
covery of the penalty. Theſe reſpectable com- 
miſſioners appear in this premature earneſt of 
their future zeal to be as little converſant with 
the laws of the land, as they are anxious to ſe- 
cure their fellow citizens from the peſtilential 
ſwarms of -ſpies and common 1nformers. 
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Paſſed in the 35th Year of King GEORGE III. 


INTITULED / 


AN ACT FOR GRANTING TO HIS MAJESTY, A DUTY ON 
+ CERTIFICATES ISSUED FOR USING 


HAIR POWDER. 


Which received the Royal Aﬀent on the 3oth of April 1795. 


ART. I. enadts towards raiſing the neceſſary 


ſupplies to defray his Majeſty's public expences, 
and making ſuch permanent addition to the 
public revenue, as thall be adequate to the in- 
creaſed charge occaſioned by any loan to be 
raiſed, or ſtock to be created, by virtue of any 
act or acts for that purpoſe to be paſſed in this 
ſeſſion of parliament, That from and after che 
fifth day of May one thouſand ſeven hundred 
and ninety- five, there ſhall be raiſed, levied, 
collected, and paid, throughout the kingdom 


of 
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of Great Britain, unto and for the uſe of his 
Majeſty his heirs and ſucceſſors, the ſtamp duty 
following ; viz. that every perſon who ſhall uſe 
or wear any powder commonly called Hair Pow- 
der, of whatever materials the ſame ſhall be 
made, ſhall previouſly enter his or her name and 
place of abode, and annually take out a certifi- 
cate thereof, in the manner herein mentioned ; 

and that upon every piece of vellum or parch- 
ment, or ſheet or piece of paper, upon which 
any certificate iſſued to any ſuch perſon ſhall be 
ingroſſed, written, or printed, there ſhall be charg- 
ed a ſtamp duty of one pound and one ſhilling, 


II. That every ſort or compoſition of pow- 
der which ſhall be uſed or worn by any perfon . 
as an article of his or her dreſs, under whatever 
name, ſhail be deemed hair-powder within the 
intent of the act. 


HI. That nothing in this act ſhall extend to 
any of the royal family, or to any of the imme- 
diate ſervants of his Majeſty, or any of the royal 
family, ſerving in any of the capacities deſcribed 
in or by an act paſſed in the ſeventeenth year 
of his preſent Majeſty's reign. 


IV. That nbtbitg i in this act contained ſhall 
extend, or be conſtrued ro extend, to charge. 
with the duty hereby impoſed any clergyman nor 
poſſeſſed of an annual income of one hundred 
pounds, or upwards, whether ariſing from eccle- 
ſiaſtical preferment or otherwiſe ; nor any ſubal- 
tern or non- commiſſioned officer, or private man, 


belonging to any regiment in the army, artillery, 
- militia, 
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militia, diviſion of marines, corps of engineers, 


y odr fencible corps; nor any officer employed in 
- dis Majeſty's navy under the rank of com- 
- 
| 


* mander. 


V. Nor any officer or private man in any corps 

of yeomanry or volunteers, either cavalry or in- 
; fantry, raiſed by virtue of an act of the thirty- 
i fourth year of his Majeſty's reign, intituled, As 
a4 for encouraging and diſciplining ſuch corps or com- 
a * panies of men as ſhall voluntarily enrol themſelves for 
the defence of their counties, towns, or coaſt, or for the 
general defence of the kingdom during the preſent war, 


| VI. . That any perſon who ſhall have more 
7 than two daughters unmarried ſhall be at liberty, 
on paying the duty by this act impoſed for two 
of the number; to receive a certificate or certifi- 
1 cates in the manner provided by this act for the 
whole number, of whom he ſhall give an ac- 
count; and that neither the perſon giving ſuch 
account, or any of the perſons included in ſuch 
certificate, ſhall in ſuch caſe be liable to any of 
the penalties impoſed by this act by reaſon of 
the duty not being paid for the whole number. 


VII. That this act extends not to any preacher 
or preachers of any congregation of diſſenters, 
or any perſon diſſenting from the church of 
England in holy orders, or pretended holy or- 
ders, who now is, or at any time hereafter ſhall 
be entitled to the benefit of the ſtatute, made in 
the firſt year of the reign of the late king Wil- 
liam and queen Mary, intituled, Anu ad for ex- 


empting their Majeſties proteſtant ſubjetts, diſſent- 


ing 
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ing from the church of England, from the penalties of 
certain laws ; or of the ſtatute, made in the nine- 
teenth year of the reign of his preſent Majeſty, 
intituled, An a# for the further relief of proteſtant 
diſſenting miniſters and ſchoolmaſters ; or of the 
ſtatute, made in the thirty-firſt year of the reign 
of his preſent Majeſty, inticuled, An af to re- 
lieve, upon conditions, and under reſtrictions, the 
perſons therein deſeribed, from certain penalties and 
diſabilities to which papiſts, cr perſons profeſſing the 
popiſa religion, are by law ſubjef?; and who ſhall 
not be poſſeſſed of an annual income of one 
hundred pounds or upwards, however ariſing. 


vin. Commits the duty to the management 
of the commiſſoners for ſtamps. of 


IX. Enables the commiſſioners to appoint 
officers within certain limits for receipts of 
names, &c. and the head diſtributors to appoint 
them without ſuch limits; and directs that the 
offices ſhall be kept open at certain times, &c. 
which are to be advertiſed. | 


KX. That, from and after the fifth day of May 
one thouſand ſeven hundred and ninety- five, or 
within the ſpace of one calendar month next 
enſuing, every perſen liable to the duty by this 
act impoſed, ſhall make ſuch entry, as aforeſaid, 
by delivering, or cauſing to be delivered, ac- 
cording to the directions of this act, into the 
head office of ſtamps, or ſuch other office as the 
ſaid commiſſioners ſhall appoint within the 
limits aforeſaid, or into the office of the head 
diſtributors of ſtamps, or other deputies, or other 

5 perſons 


I 

perſons appointed to receive the ſame, an ac- 
count in writing, containing his or her name 
and place of abode, and whether he or ſhe 
be a houſe-keeper, or one of the family, 
or a lodger, inmate, apprentice, or ſervant, 
abiding in the houſe of any perſon, with the day, 
month, and year, of delivering in the ſame ; and 
ſuch commiſſioners, or their diſtributors reſpec- 
tively, or their reſpective deputies, or ſuch other 
perſon or perſons who ſhall be appointed to re- 
ceive ſuch accounts at the office or place of 
delivery, ſhall thereupon, and upon payment of 
the ſaid duty, iſſue a certificate, made out in the 
name of the proper officer, and ſtamped, to de- 
note the duty by this act impoſed, in the form 
directed by the act. 6 


XI. That every certificate iſſued by virtue of 
this act ſhall ceaſe and determine on the fifth 
day of April in the year for which the ſame 
ſhall be iſſued; and every certific ite taken out 
after the fifty day of May. one thouſand ſeven 
hundred and ninety- five, or within one calendar 
month afterwards, for the year one thouſand 
ſeven hundred and ninety-five, or in any ſubſe- 
quent year, for the year in which the ſame ſhall 
be iſſued, ſhall be in force untill and upon the 
fifth day of April then next following, and ſhall 
commence” from the date thereof; and every 
certificate raken out for any year ſubſequent to 
the year in which the ſame ſhall be iſſued, ſhall 
commence from the fifth day of April then next 
enſuing, and continue in force until and. upon 


the fifth day of April in the ſucceeding year. 
XII. That 
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XII. That the names of ſeveral may be in- 
cluded in one account, though ſeparate certifi- 
cates muſt be iſſued for each. 


XIII. That ſuch maſters or. miſtreſſes as 36 
to purchaſe certificates for their ſervants need not 
pay for freſh as TE when. _y _ their 
ſervants. 

XIV. Directs in what manner the commiſſion- 
ers ſhall prepare books containing the certifi- 

cates, &c. and how they ſhall fill up and deliver 
out certificates upon payment of the duty. 


| XV. Enacts that che diſtributors ſhall return 
books of certificates to the commiſſioners, who 
ſhall tranſmit liſts annually of the perſons who 
ſhall have obtained certificates to the reſpective 
(clerks of the peace: fixes the fees to be paid for 
copies of the liſts, and declares that office copies 
of the liſts ſhall be admitted as evidence. 


XVI. That the clerk of the peace ſhall tranſ- 
mit copies of liſts to the pariſh officer, to be 
affixed to the church-doors or market · croſs, and 
poſes a nn of 2 e for tearing them 
"down. . 


XVII. That, from and 5 the . 

2 one calendar after the fifth day of May one 
thouſand ſeven hundred and Foe eu if any 
' - perſon ſhall uſe or wear as an article of his or 
her dreſs any powder commonly called Hair 
Powder, of whatever waterials the ſame ſhall be 


made, or by whatever other name the ſame ſhall 
22d 1 | * 
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be diſtinguiſhed or called, without having ob- 
tained a certificate from the proper office of 
ſtamps in the county, riding, diviſion, ſhire, 
ſtewartry, or place, where ſuch perſon ſhall 
reſide, in purſuance and according to the direc. 
tions of this act, every ſuch perſon ſhall, for 
every ſuch offence, forfeit and pay the ſum of 
twenty pounds, which ſhall be ſued for and re- 
covered in the county, riding, diviſion, ſhire, 
ſtewartry, or place where ſuch offence ſhall be; 
and if any perſon having obtained any ſuch cer- 
tificate ſhall afterwards ſell, transfer, aſſign, or 
deliver the ſame; toany other perſon, with intent 
that ſuch certificate (hall be fraudulently made 
uſe of to the diminution of his Majeſty's revenue 
granted by this Act, or if any perſon ſhall frau- 
dulently uſe any ſuch certificate in order to 
evade the payment of the ſaid duty by this Act 
impoſed, every ſuch perſon ſhall, for every 
ſuch offence, forteit and pay the ſum of thirty 
pounds, 


XVIII. That no foreigner ſhall be liable to 
the tax till he has been 21 days within the king- 
dom, | | 


XIX. That the reſpective clerks of the peace, 
town clerks, ſheriffs depute, and ſtewart clerks, 
or their reſpective deputies, or other officers 
aforeſaid, who are hereby reſpectively required 
to execute this Act in any of the particulars 
herein mentioned, and who ſhall reſpectively 
execute the ſame to the ſatisfact ion of the com- 
miſſioners of ſtamp duties for the time being, 


or the major part of them, ſhall have, and be 
D entitled 


(-50 ) 
entitled to ſuch reaſonable rewards, (to be paid 
by the ſaid commiſſioner, 'of ſtamp duties, out 
of any duties ariſing on ſtamped vellum, parch- 
ment, or paper), as the commiſſioners of his 
Majeſty's treaſury, or any three or more of 
them, or the lord high treaſurer, for the time 
being, ſhall authoriſe and direct, for their care 
and trouble in and about the execution of this 
Act, over and above their reſpective expences 
in the ſame, to be paid in the like manner; 
and that ſuch reaſonable reward as the ſaid 
commiſſioners of ſtamp duties ſhall from time 
fo time authoriſe, ſhall alſo be given and allow- 
ed to the reſpective churchwardens, overſeers of 
the poor, conſtables, tythingmen, or other 

ce officers, for any thing done by them reſ- 
ectively in the execution of this Act, to be paid 
by the clerks of the peace, town clerks, ſheriffs 
depute, ſtewart clerks, or their deputies, or 
other officers aforeſaid, reſpectively employing 
ſuch conſtables, tythingmen, or other peace 
officers, to be charged in their accounts with 
the ſaid commiſſioners of ſtamp duties. 


XX. That if any officer appointed to receive 
accounts of perſons names and places of abode 
in purſuance of this Act, or to make out and 
iſſue certificates, or to return liſts or copies 
thereof, ſhall negle& to perform his or their 
duty in the execution of ſuch office, with rela- 
tion to the powers and truſts veſted in them 
reſpectively by this Act according to the rules 
and directions herein mentioned, or ſhall com- 
mit or ſuffer to be committed any undue or. 
fraudulent practice in the execution of 1 of- 
a : ICC, 


. 
fice, and be thereof lawfully convicted, then 
ſuch officer, or other perſon aforeſaid, ſhall, for 
every ſuch offence, forfeit and pay the ſum of 
fifty pounds. 


XXI. That ſuch perſons who are or ſhall be 
appointed ſurveyors, in purſuance of any Act 
or Acts of Parliament for the duties on houſes 
and windows or lights, ſhall and may, within 
fourteen days after the fifth day of April yearly, 
give or leave notice to or for every occupier of 
any dwelling houſe where any perſon, liable to the 
duties herely impoſed, ſhall reſide within the 
limits of the places for which ſuch ſurveyors are 
to act, at his or her dwelling houſe, (and where 
ſuch dwelling houſes ſhall be divided into dif- 
ferent ſtories or apartments, and occupied diſ- 
tinctly by ſeveral perſons, then to or for the oc- 
cupier of each diſtrict, ſtory, or apartment), to 
prepare and produce, within fourteen days next 
enſuing the day of giving ſuch notice, a liſt, 
in writing, to the beſt of his or her belief, of 
the chriſtian and ſurname of each and every 
perſon refident in ſuch dwelling houſe, and 
liable to the duty hereby impoſed, who ſhall, 
within the year ending the fifth day of April 
preceding ſuch notice, to his or her know- 
ledge, have uſed or worn hair-powder, and the 
ſituation or capacity of ſuch perſon in reſpe& 
of the family or famihes in ſuch dwelling houſe, 
in which liſt, all perſons of the family, and all ap- 
prentices, ſervants, lodgers, and inmates, which, 
to-the beſt of his or her knowledge or belief, 
are reſpectively liable to the {aid duty, whether 
ſuch perſons, or any of them, ſhall have ob- 
tained certificates in purſuance of this Act or 

D2 not 
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not, ſhall be included; and every ſuch oceu- 
pier ſhall, after ſuch notice ſo given or left, 
make out ſuch liſt, and ſign the ſame with his 
or her own name, and ſhall alſo, .at the ſame 
time, make a declaration, ſigned by him or her, 
of the county, diviſion, thire, ſtewartry, or 
place, where ſuch occupier ſo reſident ſhall have 
obtained, or doth intend to obtain, his or her 
certificate, and whether. for himſelf or herſelf 
only, or for any part of his or her family or ſer- 
vants, and deliver the ſame, or cauſe the ſame 
to be delivered, to ſuch ſurveyor ; and if any 
ſuch occupier ſhall neglect or refuſe to make out, 
ſign, and deliver, ſuch liſt, or to make ſuch 
declaration as aforeſaid within the time herein- 
before limited, or ſhall omit any perfon who 
ought to have been included therein, in purſu- 
ance of this Act, and who ſhall, to his or her 
knowledge, have uſed or worn hair- powder 
within the period preſcribed in ſuch notice, 
every occupier ſhall, for every ſuch offence, for- 
feit and pay the ſum of twenty pounds, and 
(hall be liable to proſecution for every ſuch of- 
fence, and to be deemed guilty thereof, whe- 
ther it ſhall appear that the perſon ſo omitted 
or not returned, according to the directions of I 
this Ad hath or bath not obtained for himſelf ' 
or herſelf a certificate, according to the direc® - 
tions of the Act, or hath or hath not been pro- 
ſecuted for any ſuch offence, and whether ſuch 
perſon, ſo omitted or not returned, is or is not 
amenable to juſtice for any offence againſt this 
Act; and that the conviction of any ſuch occu- 
pier, for any ſuch neglect or omiſſion, ſhall not 
be deemed to exempt the perſon ſo omitted or 
| p not 
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not returned from paying the duty by this Act 
impoſed, or from 1 or puniſhment for 
any offence againſt this Act. 


XXII. That ſurveyors tranſmit liſts to the 
commiſſioners for taxes, who ſhall tranſmit 
copies to the commiſſioners of ſtamps. 


XXIII. That the liſts ſhall not comprize 
thoſe as lodgers who have uſual reſidences elſe- 
where in Great Britain. 


XXIV. That in the firſt liſt to be made out 
in purſuance of this Act, the ſame ſhall be made 
for all the perſons reſident in any ſuch dwelling 
houſe, who ſhall have uſed or worn hair- powder 
as aforeſaid, at any time between the fifth day 
of May one thouſand ſeven hundred and ninety- 
five, and the fifth day of April one thouſand 
ſeven hundred and ninety-fix. 


XXV. That one moiety of all pecuniary 
penalties and forfeitures hereby impoſed (except 
where other proviſions are expreſsly made) ſhall 
(i ſued for within the ſpace of three calendar 
months from the time of any ſuch penalty or 
forfeiture being incurred) be to his Majeſty, and 
the other moiety thereof, with full coſts of ſuit, 
to the perſon or perſons who ſhall inform or ſue 
for the ſame within the time aforeſaid, and which 
ſhall and may be ſued for in his Majeſty's Court 
of Exchequer at Weſtminſter for offences com- 
mitted in England, and in his Majeſty's Court 
of Exchequer at Edinburgh for offences com- 
mitted in Scotland, by action of debt, bill, 
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plaint, or information, wherein no effoin, pris 
vilege, - wager of law, or more than one impar- 
lance ſhall be allowed. 


XXVI. That the penalty, if not ſued for 
within the limited titne, ſhall not be recovera- 
ble, except in the name of the Attorney Gene- 


ral, &c. 


XXVII. That it ſhall and may be lawful to 
and for any juſtice of the peace reſiding near 
the place where the offence ſhall be committed, 
to hear and determine any offence againſt this 
Act which ſubjects the offender to any pecuniary 
penalty, not exceeding twenty pounds, which 
faid juſtice of the peace is hereby authoriſed and 
required upon any information exhibited, or 
complaint made in that behalf, within three 
calendar months after the offence committed, to 
ſummon the party. accuſed, giving to each party 
three days notice to appear, and alſo the wit- 
neſſes on either ſide, and to examine into the 
matter of fact; and upon proof made thereof, 
either by voluntary confeſſion of the party ac- 
cuſed, or by the oath of one or more credible 
witneſs or witneſſes; or otherwiſe, as the caſe 
may require, to give judgment or ſentence for 
the penalty or forfeiture, as in and by this AR 
is directed, to be divided, one moiety, thereof 
to the poor of the pariſh or place where the of- 
fence ſhall be committed, and the other moiety 
thereof to the informer or informers, and to 
award and iſſue out his warrant under his hand. 
and ſeal for the levying the ſaid penalty ſo ad- 


zudged, on the goods of the oftender, and to 
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cauſe ſale to be made thereof in caſe they ſhall 
not be redeemed within fix days, rendering to 
the party the overplus (if any); and where the 
goods of ſuch offender cannot be found ſuffici- 
ent to anſwer the penalty, to commit ſuch of- 
ſender to priſon, there to remain for any ſpace 
of time not excecding fix nor leſs than three 
calendar months, unleſs ſuch pecuniary penalty 
ſhall be ſooner paid and fatisfied ; and if either 
party ſhall find himſelf or themſelves aggrieved 
by the judgment of any ſuch juſtice, then he or 
they ſhall or may, upon giving ſecurity to the 
amount of the value of ſuch penalty and forfei- 
ture, together with ſuch coſts as ſhall be award- 
ed, in caſe ſuch judgement ſhall be affirmed, 
appeal to the juſtices of the peace at the next 
general or quarter ſeſſions for the county, riding, 
diviſion, ſhire, ſtewarcry, or place which ſhall 
happen after fourteen days next after ſuch con- 
viction ſhall have been made, and of which ap- 
peal reaſonable notice ſhall be given, who are 
hereby empowered to ſummon and examine 
witneſſes upon oath, and finally to hear and de- 
termine the ſame; and in caſe the judgement 
of ſuch juſtice ſhall be affirmed, it ſhall be law- 
ful for ſuch juſtices to award the perſon or per- 
ſons appealing to pay ſuch coſts occaſioned by 
ſuch appeal as to them ſhall ſeem imeet : pro- 
vided alſo, that in caſe the party accuſed of any 
offence in uſing or wearing hair-powder, with- 
out obtaining a certificate according to this Act, 
ſhall infiſt in his excuſe before the juſtice of the 
peace, that he has obtained a certificate in any 
other county or place and ſhall, on his oath or 
affirmation, alledge and ſet forth the county or 

place 


111 
place, and time of obtaining the ſame, it ſhall 
be lawful, at the requeſt of the party accuſed, 
for the ſaid juſtice of the peace to adjourn the 
hearing and determination of the complaint to 
a future time or times, to be in the diſcretion 
of the ſaid juſtice, in order for the party accul- 
ed to produce his certificate, or ſuch entry or 
copy thereof, under the hand of the proper of- 
ficer, as herein is directed; an if at the end 
of the time or times ſo to be allowed, ſuch party 
ſhall not produce to ſuch: juſtice of the peace 
ſuch certificate, or an entry or copy thereof as 
aforeſaid, the ſaid juſtice ſhall, proceed to the 
hearing and determination of ſuch complaint in 
the manner before directed: provided never- 
theleſs, that it ſhall and may be lawful to and 
for the faid juſtice, where he ſhall fee cauſe, to 
mitigate and leſſen any ſuch penalties as he ſhall 
think fit, (reaſonable coſts and charges of the 
officers and informers, as well in making the 
diſcovery as in proſecuting the ſame, being al- 
ways allowed over and above ſuch mitigation), 
and fo as ſuch mitigation doth not reduce the 
penalties to leſs than the moiety to the penalties 
incurred over and above the ſaid coſts and 


charges, 


XXVIII. That if any perſon or perſons ſhall 
be ſummoned as a witneſs or witneſſes to give 
evidence before ſuch juſtice, touching any of 
the matters relative to this Act, and ſhall neglect 
or refuſe to appear at the time and place to be 
for that purpoſe appointed, without a reaſonable 
excuſe for loch neglect or refuſal, to be allowed 


of by ſucb juſtice of the peace, or * 
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ſhall refuſe to be examined on oath and give 
evidence before whom the proſecution (hall be 
depending, that then every ſuch perſon ſhall 
forfeit, for every ſuch offence, the ſum of forty 
ſnillings, to be levied and paid in ſuch manner 
and by ſuch means as is herein directed as to 
other penalties. 


XXIX. That, the juſtice of the peace be - 
fore whom any offender ſhall be convicted as 
aforeſaid, ſhall cauſe the ſaid conviction to be 
made out in the manner and form following, 
or in any other form of words to the ſame effect, 
mutatis mutandis (this is to ſay), 


© That on the day of in the 
year of our Lord in the county 
of ee was 
convicted before me C. D. one of his Majeſty's 
juſtices of the peace for reſiding 
near the place where the offence was committed, 
for that the ſaid A. B. on the day of 


now laſt paſt, did, contrary to the 
form of the ſtatute in that caſe made and pro- 
vided, (here ſtate the offence againſt the act); and I 
do declare and adjudge that the ſaid A. B. hath 
forfeited the ſum of of lawful 
money of Great Britain for the offence aforeſaid, 
to be diſtributed as the law directs. Given 
under my hand and ſeal the day of 
| which conviction the 
ſaid juſtice ſhall caufe to be written fairly upon 
parchment, and returned to the next general or 
quarter-ſeſſions of the peace for the county, 
riding, diviſion, ſhire, ſtewartry, or place, and 
E no 
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no ſuch conviction ſhall be removed by certiorari, 
or other procels, 1 into any court whatſoever. 


XXX. That if in any i. ſuit, A 
tion, or proſecution, againſt any perſon for non- 
payment of the duty impoſed by this act, any 
diſpute ſhall ariſe whether ſuch perſon is entitled 
to be exempted from payment, in every ſuch 
caſe the proof thereof ſhall lie upon the perſon 
claiming ſuch exemption, who ſhall and may 
be permitted to alledge the ſame on his oath or 
affirmation, or other ſufficient evidence, to be 
produced and ſhewn by him or her, any thing 
in this Act contained, or any law, uſage, os 
cuſtom, to the contrary notwithſtanding ; and 
if ſuch perſon ſhall be a beneficed clergyman, 
the income ariſing from his benefice or benefices 
ſhall be eſtimated on the average amount there- 
of, as nearly as the ſame can be aſcertained, 
computed on the period of ſeven years next 
preceding that in which ſuch action, ſuit, in- 
formation, or proſecution, ſhall be brought or 
commenced, 


XXXI. That if any perſon ſhall counterfeit 
or forge, or procure to be counterfeited or 
forged, any ſtamp or mark directed or allowed 
to be uſed, or provided, made, or uſed, in pur- 
ſuance of this Act, for the purpoſe of denoting 
the duty by this Act granted, or ſhall counter- 
feit or reſemble the impreſſion of the ſame, upon 
any vellum, parchment, or paper, with intention 
to defraud his Majeſty, his heirs or ſucceſſors, 
of the ſaid duty, or ſhall utter, vend, ſell, or ex- 


poſe 
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ſe to ſale, any vellum, parchment, or paper, 
liable to the ſaid duty, with ſuch counterfeit 
mark or impreſſion thereupon, knowing the ſame 
to be counterfeited, or ſhall privately or fraudu- 
lently uſe any ſtamp directed or allowed to be 
uſed by this Act, with intent to defraud his 
Majeſty, his heirs or ſucceſſors, of the ſaid duty; 
every perſon ſo offending, and being thereof 
lawfully convicted, ſhall be adjudged a felon, 
and ſhall ſuffer death as in caſes of felony without 
benefit of clergy. 


XXXII. That all proviſoes of former Acts 
relating to ſtamp duties extend to this Act. 


XXXIII. That the duties of this Act be paid 
to the Receiver General of the duties on ſtamps. 


XXXIV. That the monies ariſing or to ariſe 
of the duty hereby granted, or ſo much thereof 
as ſhall be ſufficient, ſhall be deemed an addition 


made to the revenue for the purpoſe of defray- 


ing the increaſed charge occaſioned by any loan 
made, or ſtock created or to be created, by vir- 
tue of any act or acts paſſed or to be paſſed in this 
ſeſſion of parliament; and that the ſaid monies 
ſhall, during the ſpace of ten years next enſuing, 
be paid into the ſaid receipt diſtinctly and apart 


from all other branches of the public revenue; 


and that there ſhall be provided and kept in the 
office of the auditor of the ſaid receipt, during 
the ſaid period of ten years, a book or books in 
which all the monies ariſing from the ſaid duty, 
and paid into the faid receipt, ſhall, together 
with the monies ariſing from any other rates and 

duties 
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granted in this ſeſſion of Parliament for 
the purpoſe of defraying ſuch increaſed charge 
as aforeſaid, be entered ſeparate and apart from 
all other monies paid or payable to his Majeſty, 
his heirs or ſucceſſors, upon any account what- 
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